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JAN 1 0 2006 

UNITED STATES BANKRUPTrY COURT UNITED STATtS 
BANKRUPTCY COURT 

IN AND FOR THE DISTRICT OF ARIZONA F o R M E D ' S T R ' C T O F ~ ~ ' ~ ~ ~ ~  

) In Chapter 11 proceedings 
In re BCE WEST, L.P., et al., 

) Case Nos. 98-12547 
) through 98-12570-PHX-C'GC 

Debtors. ) Jointly administered 
.- 

GERALD K. SMITH, as Plan Trustee ) 
for and on behalf of the Estates of 
Boston Chicken, Inc.; BC REAL 

) 
) 

ESTATE INVESTMENTS, INC., and ) 
all Boston Chicken Affiliates and as 
assignee of SCOTT A. BECK; and PEER ) Adversaw No. 2-05-ap-00299 
PEDERSEN, ) 

) 
Plaintiffs, ) 

VS. 
) 
) 
) 

ACE INSURANCE COMPANY, LTD., ) UNDEll ADVISEMENT RE: 
aka ACE BERMUDA INSURANCE 1 MOTION TO COMPEL; MOTION FOR 
LTD.; BAILEY CAVALIERI, LLC.; ) INJUNCTIVE RELIEF; MOTION FOR 
DAN BAILEY and CONYERS DILL ) SANCTIONS 
& PEARMAN, ) 

1 
Defendants. ) 

I. Introduction and Background 

On August 20, 2005, this Court issued its Ilnder Advisement Decision Re: Mntions to 

Dismiss filed by Defendants ACE Insurance Companv. Ltd. i"ACE"). Bailey Cavalieri. LLC, Dan 

Bailey, and Conyers Dill & Pearman against Plaintiffs.' ACE is a Bermuda insurance company that 

issued a D&O policy at Debtor Boston Chicken. Inc.'s request insuring Debtor's directors and 

officers from loss. After confirmation of Debtor's Plan, the Plan Tlustee Cierald K. Smith 

commenced litigation against various parties. including the I:)&O's. Some ofthe insured D&O's 

'The decision was docketed on Sat~~rday. August 2Oth. but not officially noticed out to the parties 
until August 22", the following Monday. due to the Court being closed over the weekend. However. 
all parties wcrc notificd telephonically on Friday. Augi~st  1 9Ih. t o  check the docket over the weekend 
for the decision to be rcndcrcd and available for (hc parties' revie\\-. l~hcre appears no dispute that 
all parties to the Bermuda proceedings on Monday. August 22". had seen and read the dccision 
before thc Bermuda hearing. 
















